OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ATTORNEY GENERAL

‘Honorable Adam R, Johnson
Exeocutive Director

Btate Departuent of Publie Walfare
Austin, Texas

Dear air:

Opinion Wo. 0-1389-
Re: B nting const)

We have hs ndered our opinion answering in

pPart the quecztions su
of September 6, 1939, first guestion relat-
ires exoclusive of hir-

ing %0 sdditicnal a
uy Shird question were resarved

ing additional employed
for further considedetidn. Bush quedticns read as followst
nent of Pudbllies Welfare

ular Ssssion, to sake

1) o, ad ative expsnases, including
s2larigs and saintgnance and migcellaneous expsnses,
in wxeens cf thqse particular items shat ars speci-
fica - a $he aaid SBenate Bil) Ko, 427%
*3.~ 8hould the amount of monies that are

© authorized and Appropristed to de sxpendsd h{ the
Department 6T Fudblle Welfare for sdministrative
expensges for the Divigior of 0ld Ags Assistance de
deterainad each sonth and sxpenditures in any
amount be limitsd so one-twelfth of the Sotal ap-
propristions for she Division of 0ld Age Assistanes
for a friscal ysar, or is She Department aunthorised

NA COMMUNICATION 18 TO BEZ CONSTRUKD AS A DEFARTMENTAL OPINION UNLESE APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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to use ${ts discretion in determining She amount
of administretive expenses that should de incure
red from tims t0 Sime, s0 long as the Sotal ad-
ministrative expenses 40es nct exceed the smounta
allowed to be sxpended for administretive pur-
poses for the bignnium ending Awgust 31, 1941°t”

With reference to your first question, we sxpresssd
the opinion that under eertein conditions and limitations the
Department of Pudlic Welfsre may hirs employees in addition so
those itemized in the Departasntal Appropristion Blll for the
014 Age Assistancs Divisgion, and psy Shem out of State fundas.

8. B. No. 427 d4ireots the payment of the Stemixed
appropriations as follows:

*(To be paid out of Yexas 014 Age Assistance
nd, as Sransferred %0 the Btate Department of
»1{oc Welfere Fund by 8, B, ¥oc. 36, Acts, 46th
1i1atnxu. Reguler Session. )"
These itemizations are #et up as follows:
"For the Years Ending
August 31 August 31
1940 1943
*Administrative SBalaries

*). Exooutive Directors « « s « « o o+ $5,000,00 $5,000,00
e

55. POTLEY u ¢ o ¢ ¢ ¢ o 2 0 0 0 o &« 229,00 !20:00.

Total, Aduinistretive
Salaries ® 0 o b P e 9 b @ ‘626 790,00 ’626 790 00

"Maintenance aad Misoellensous
"], Office Rent 3.6 ¢ 4 0 5 0 s 0sn e .11,200-00 ‘11.200.00
. e : )
11l. Contingent Expense c o s 0 s a s o 000,00 2.000,00'

Total, Maiantenanos and
Minc6llansous « « o« ¢ ¢ ¢ o o » o 27,2 00 ‘;3z|320300

*Grand Total, Mn;nutntiu. o » .tzs:..oio.oo $754,010.00"
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Then follows the 'ﬂdor. whioh provides, in part, as
Pollows: ,

- ®Al11 fneoms S0 the Texas 014 Age Assistance Jund,
as Srensferred So She State Department of Publie
Welfare Fund by 8. B, No. 36, Aets, A6tk legislature,
Reguler Session, together with smy balances on hand
at the end of & prior fiscal ysar, ié Im redy appro-
;rhtcd for esek of fisesl years ending August 31,

940 and August J1, 1941, So the Btaté.Departaant
of Public Nelfare *or 0lé ags essistance and for
sslaries, equipment, supplies, Srevel, msintenance
aad nonti SRt expenses assessary in the sxten-
slon of said 014 age amsistance and in sdainister-
ing all the dutdes required of said Depertment by
the 014 Age Assistanes lLaws, and for payment of
{nterest-bearing warreants or Btate Treasury Oesx-
tifieates exebanged Sherefor, tegethsr with in-
terest therecn, outstanding on August 31, 1939
that wers issued egainst the Texas 01d Age Assis-
sance Fund mnder the provisions of H, B, ¥o. 37,
Acts of the 4iith legisleture, Jrd C, 5., and
under the provisions of H. B. 179, Acts of the
46%h Lagislature, Regular Session, in aecordance
with scheduls of paymnents as anthorized and 4irsct-
ol in H. B, Q. 179 and K. B, No. 10‘6. ‘Qt.,
Regular Session, 46th lLegislaturs, and in aceor-
dance with appropriations made for payment of such
warranta or sertifiocates in H, B. 179 and R, B,

Mo, 1046, Acts, Reguler Session, L6th Legislature}

srovided, that for the administration of the 014 .
gs Asslsiance laws the & nistrastive axpenses
put of State funds for tk ennium ghall never

x0a8d five per eent (5%) of the Sotal ampount ex-
sanded fo istancd out of all funds, Stats

nd Federal fedk furthery, the n_add on
1 sppropriation out of Stats funds for ad-
. LDl =

R1NiPLrascive 4xpenses 1o i Siennium

!l!ir& ve SXIpSRsEs, anad saia Uep SAS CAL 0B
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M uund.l h th nmr vidod by law.
36 it the shove total ftemized appro-
ons ¢ of Jtate Tunds ror adminisir 1on
188 Shan Tive per eant (H%) of Sha Sotal
eRdltures mnmm“ L]
fSate and Jeral, and & NESSANILY |
ﬂmmm SRTAOT1ReC o. rc
- gddI%Tone’ n 5yee8] providad In &Ll GVents
SAs ¢ IT%iTes sut of State funds for
--wunrnaon shall ot sxeeed five per sent
(5%) of ths tosal sxpendisures for assistance
sut of al) fends, Btate and Phdersl, and $hat
» edditional employees used ghall be paid
uu- selaries than are above fixed for em-’
.{h{ou rendering similay ssrvioces; provided,
this appropriation out of the 014 Age -
Assistanes s 28 transferred So the State
Departasnt »f Public Welfare Fund by 5, B, No.
)6, Asts, -46th Legislature, Regular Session,
"ghall be in sffect Curing ths biennium unng
. Aggust ’10 A94Le o 4 o

A gensral ridu- at ﬂu end of. tlu Approprhuon B3l
noﬁlu as mnon:

(b)) The npp:oprhnou herein prov.ded
.a¥e %0 b¢_sonstrusd as the msximim sums %o de
appropriasted to and for the .severel purposes
named hsr:in, and the amonnts are fntended $o
-a0er and mn sover the entire eost of $he
respeoctive ftems and the same shall ut be
supplemanted from . nn‘ othcr soures} and uupt
as otherwiss provided, mo other cxpcndi‘
shall bds made, moOr mn any ether nugatiom
% inourred by any department of this State,
provided however that nothing hersin shall gm
vent any depaytmsnt head from paying less &
the maximum amounts set rorth herein for any
salaried positisng,.*
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- This rider, s rled in our epinion Ko, 0-1321, Con-
ferencs Opinion Mo, J082, addressed %o Nonmoradle ¥, lse O'Danisel},
is sudject to unlitiontion by more specific provisions appear-
ing in riders $0 ths sppropriations for partiocular departments,

It will be moted that it is &irected that the iten-
ized appropriations are $o be paid out of the Texes Cld Age
Assiastance Fund, while the 014 Age Assistance rider quoted
above appropriates "all incoms So0" ani "balances on hand"™ in
the fund ."for eld ags sssistance and for salaries, equipament,
supplies, travel, saintensnce, mnd ¢ ntingernt sxpensss meocessary
4n the extension of sald 0ld age assistance an? irn administering
all she duties Tequired of said Department by the 014 Age Amdn-
tancs laws.® - The sppropriation of the dbalinces ¢n hand at the
baginning of the biennium ané incoms to the funé ig vantamount
$o an aprropriation of t.s fund itself, Bul it Soes mot follow
$hat the isemixzations are msre surplusage or recommendations
S0 the Noard, The languags doea mot purpowt $o appropriate
all Balances or exeess monays in the fund ovar and above the
dtemizations or aftar dedugting the itemlzations,for sddition-
al administrative expensss; on the other hand, it appropriates
$he fund for old sge assistence benefits snd for administrative
expenses which are set out in greatar detall in the Bill. It
is a reiteration that all sxpsngses of adainistration:@shall be
prid from $ils fund., Ths limiting »rovisd which readast

", « «provided, that for the sdministration -
of dhs 014 Age Assistonces laws the adzinistrative
sxpeasss out of Stats funds for ths bdlsnaiua shall
Mver exoeed five per aent (5%) of the Sotal amount
expended for assistanas out of all funds, States and
Pederal,”

is mot an appropriation of the exoess up to five per cent over
and sbove the itemizations dut ia a liamiting provision in ae-
eordanes with the general law, the ofries of whieh is to con-~
rins and not to enlarge, The $temized expenses are availabdble
to the dapartment only inscfer as they 4o no% excead five per
esnt of the total amount expsnded for assistance,

The only afrfirmative grant of authorisy %o expend
more than itemized for sdministrative expenses out of Htate
funds is found ip the followling language! :
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*In the svent the above t0tal itemized
appropristions out or Stats funds for admin-
istration are less than five per esnt (5%) of
the sotsal ezpenditures for assistames out of
all funds, Stats and Yederal, and a necespity
thersfor exists, the Departaent is authorized
o et Bat ot late fuc
events 3She ox es out of s£utc funds
for administration shall not exos:d five per
eent (5%) of the tatal expenéditures for assis-
tancs out of all funds, State and Federal, and
that as additionsl clpioyocn wned shall de paid
larger salaries shas are sbove fixed for em-
ployees yendering similar services; . . .

Tais provision on its face dces 2ot extenl deyond
tha hiring of esddisional eaployses which we held could be ea-
ployed in opinion No, 0-1389, appropriation for the Old
Age Assistance Comzission for the biennium 1937-39, Acts,

}2{;. 45th Legislature, Reguler Session, p. 1446 provided as
owss

"In the event She above total ftemized ap-
ropriations for administration are leas than
ive per eent (5%) of the total expenditures for
014 age assistence and a necessity thersfor exists,
ths Comalission {s suthorised %o hire additional

employess and pay additionsl sdmintstirative ex-

psnses;”

There is & very material differsnce detwesen that bill
snd the ons now under eonsiderstion, snd we eannct presume that
the lesislsture intended $o d0 s meaningless or futile aest in
omitting the words "and psy sé#ditional administrztive expenses”
from the current appropsiatioa bill, \

_ There being no express autborization to make addi-
tional expenditures out of State fuunds for administrutive ex-

enses other than for salaries for sdditional employses, it

s our opinion thet expenditures for maintenanee and miscell-
aneocus expenses in exocess of thoss itemized in the Depavtamantsl
Appropriation Bill eannot be mede out of Stakd funds.

We think $t should be pointsd out that what .we have
sald caneerning the expenditure of State funde does not
necessarily apply to moneys elloeo.ted by the Fecsral Governmsnt
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tbr adninistretive sxpenses. This rider represents a depar-
ture from prior approprietions and makes @ laaxinet and sep-
erate treatment of Etate and Federal Funds,

The follewing provislon iz signifiocant:

"Provided, further, that in additiorn to suis
aprropriation out of 8tate funds for sdainistra-
tive expenses for She bisnniug,the Department is
authorized to aseert from the Yederal Bociel Beocur-~
4ty Bosrd any funds that mey b%e allooated dy said
Board t0 the Department for sdministrative exped-
#es, e nd saild Departaent san use such PFPederal funis

alloaatcd tbr udnﬁniﬂtrntivo cxycnlln in addition
propriated i 7 ses out o

| ng other provisos herein above discussed limit $o
riva per oant "the administrative expenses oyt of Btate E%ggs.
dnd in grensing authority to hire asd&disionsl employees

»111 rladll "In the svext $hs above sotal Stemized a Egrogri&-
ions t o a for e siration are less than
;!va per ccni i%’? v o o" -

& Manifestly, the {temixed appro riation {n 8. B. Ro.
427 iz an appropriation out of Ptets funds, The dill =m0

staten in more than one instancd. It mey bs that all of the
sppropristion out of such funds sannot e realized because

of She five per eent limiting provision duat that would not
shangs thu charactsr of ths approyrintion.

' in udditien to the tatc nsney apprqprintcd. the De-
pertment is anthorizdd o uze suoch Yeleral funds ag na{
sllooated for administrstive expshises, whish it is stated, is
'én addﬁtion to funds appropriated for thoss purposes out of

ate Tunda,” Ko specir ic deteiled d4rcotion is given for
. the use of Federal allocations except that 4t be used for
administration, If mo edditional specifications are attached
by proper Federal authority then the partioular maxner in
which it isx devcted to admintstration would reat with the -
Departuent of Publiec Welfals, Unless Federal funds may bs
used to supplemsnt the appropriation out of Rtate funde, then
it 45 a Girection t0 use sueh money with a limitetion that
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it sannot bas spent xor sxy purposs. The provision thet it
ean be used gg addiE%o% f% She appropriation out of State
funds contemplates is supplemental Sherseto, and in
sontrolling over ths gensrel rider at the end of the Mill,

Bection 6, Aets, 44ith legislature, Bscond Called Sea-
sion, House Bill No, 26, Chapter 472, »1 1845, provides, in
part, as followst - F

"The expsnses of administering this Aet shall
never axpeed five (5£) par eent of the total amount
of State funds expended for 014 Age Assistance} ¢ « »"

Bouse 3111 o, 8, Ird Oalled Session, 44th Legisla-
ture, Article 2, Seetion &, provides, in part as follows:

T™hs expensaes of ndninisturing thii-Aot shall
Rever excesd five (5%) per eent of the total amount
sxvended fox 014 Age Assistance} + « + "

Seon after ensctuent of Nouwse Bill No. 26, 4ifth
Legislature, Second Qalled Se¢ssion, She question arose as $o
whether the limiting provisions gquoted adove hsd referensce to _
$he administrative expsnses over the entire period of the appro-
priation or whether the limitation was such that at no time
eould adainistrative expenses ¢x0ead five per eent 0f the total
amount alresdy sxpended or distribduted for 014 Age Assistance.
The question wasg subaitted to this Department for an epinion
and on January 16, 1936, in a letter opinion dirseted to Hoa-
prahle Orville B. Carpenter written by Fred C. Varner, Jr., it
was held sbat the limitetion 444 not yefer %o a month $o0 month
or time to time dasis bul was intended to be a liaitation upon
the total amount expended for adainistrative n:funsn during
the entire bienniuam, It was stated 4in said opinion thats

"Froa the very nature of the Texas 01& Age
Asgistance Comznlisaion as eresteld and the powers and
duties placed on 1t by ths law, when effective, and
the purposes for which the law was passed it was
evident that the legizlature comtemplated that the
expensas of tLe sdzinistration would be larger at
the inceptiocn than at any other time. It oould not
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have sontemplated in the writer's opinion that res-
trietions wers 50 be placed on the sxpenses that might
bs fncurred iz organixing and se$ting up the machin-
ry to ssart adainistering Shé Aet with such sipenses
Beosssarily relative and dstermine it in smount only -
on the number of applications that would be mads for

Ill!.lt!ll“ s

- ®%ind t00, such expenses of administresion that
will b uuu%iy ingpurrsd ars of spuc: a kind from
She very maturs*or the orgenization that 4% would be
{noonssivable that the Legislature intendsed that st
all $Simes froam month %o .month or other iatervals the
expense should never sxcsed for the intervel taken,
five puar sent of the amount expended for assistancs,
If She Commission performs the duties placed on it
by this law n:,_n‘tingm.-‘th-ﬂgx_p_c‘nnu;;:wi 1 .be larger
during the first aonth of pp‘craupn:-th.l‘n'-ﬂl,t;-ghy‘ Sime
after ths Dulk of appliscations have been resbived and
asted mpon it by the Commission, .

. "Clearly, therefors, ths Legislaturs intended
An the opinion of she writer $hat the dstgmmimation
of She ralie of sxpenses 0 -the amount expanded for
assistanes ghonld He made and eonsidered only over
She whole paripd from the effestive date of the Pil)
%o Beptember 1, 1937, and over no shorter period,
The lpm'oprhtion was made for the ent of the
assiastance and the wmxpenses insurrsd ina admiznister-
4ing $he ast for that pariod of time, Osrtainly =
4% would be suffisient somplianes with ths provi-
sions of the Act Lif the expenses over that period
444 20t ex00ed Tive per sent of the amount expended
for aid and assistanes irregardless of what per sent
they reachsd somparatively fer any particular -
portisn of that psriod, Any other eomstruetion
#ould materially retard apd hinder she adainistra-
Ssion of the Aot for ths assomplishasnt ef the re-
ln}:l oon:'nplnul by the Legislaturse in the writer's
ep on. ‘ ' AR
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" This quoltion wap egain presented S0 the DOplrtnsnt.
and in Oonrb:'lso Opinion No. 2983, Attornsy Genersl's Reports
1934-36, page 140, dated April 17, 1936, addrsssed to the Eon-
orsble Oeo, H. Bheppard, Oomptroller of Publio Aesounts, it was
held that She limitation eontained ia the Aet sonfining the
expsnses of administering the sams to five per pent, applied
to the biennium soyered by the op iation. It was furthaer
held that $he respansidility for eurtailing expeniitures so
as to come within the elear mandats of Bection 6 of H. B. 26
rested upon the O1d Age Assistance Commission und $he Director
thereof and a0t upon State Comptroller of Publie Acecunts,
In this epinion ¢ 1ctt¢r epinion referred to above was re-
viewed in eonfersnse and the portion eopied above was adopted
as the sonference spinion of this Departasnt. The soaclusion

wap shass

"OuY answesr $o your rirss faguiry &s that she
Gomptroller's Department is suthorized to issue war-
rents in en amount squal $0 Five per eent of ths sum
expended for ¢1d and aasistance,’ that sum %0 bs deter-
mined ss of Septeaber, 1, 1937. The ssid sum must of
anoulnity runnin until that tinn an’ npﬁraxinntion.

' The special Fider to the Texas 014 Age Assistanecs
Comminsion Apiropriation. 4hth Legislaturs, Rc&ular Blllion
P+ 1446, provides, in part, as follows:

wProvided in scsordnace vith ssld lawu. that

the aaninistraiivcn;uptnscn for any year shall nsver
axceed five per cend of tLi total amount expended

foyr 014 lgq Anliltuneo.

Thus 1t 1111 be seesn from this provilion that thse
Lngialctnru spparently has eonstrusd the Ast as not nacessarily
being e limisstion from month to month but in this instance
it 1» provietl that it shall not for any year cxcccd five per

oent.
' The iimitation in the rider for the current biennium
_provides that: S . A

wProvided that for she slministration of the
Via Agc Assistanes levs the sdainisirative expensss
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out of State tundl for the dbienniua shall never
sxceed five par esnt of the total eamount expanded
for sssistanoce out of #}) funds, 8tate and Jedersl,*

It i3 also provided thatt

®, « «provided 4in all events the totsal expen-
ditur.l out of Stete funds for edainistration shall
not ezceed five per eent of the total expsnditures
for assistance out of all funds, Stats unﬂ Federal,. . ."

We think she limiting provisionl of the gensral law
and the subsequent appropriation »ills are susceptible to the
oonstruotion placed therson by this Department in 1ts wo
former opinions hersinabove referred to, and the -{parant son=-
struction By the 45th Legislature in thc ridar to $he Texzas 014
Age Assistance Commission Division of the 1937 Departmental
Appropriation Bill. If for the period designated in the appro-
pristion dill, expenditures for administration out of State
funds 4o not ex08dd five pex eent, then it may de reasonsbdly
8aid that the provisions ¢of the gensral lew have nct bean vio-
lated end we £ind no sufricient reason for dcpartlng trom the
former rulings or this Dspartment,

Answaring your quesilons more lpqcttiéallyz

It 18 our opinion that ip the svent the iteaized
appropriations for the Division of 014 4ge Assistancs are
in excess of five per sent of $he sotal amount expended for
essissancs shey cannot be paid out of State funids to the
sextsnt of such sxcess. If the Stemizations are less than five
per oent and a necessity therefor exists the surplus amount
ap to five per cent may bde used to hire additional employeas,
but 3y not be used to supplement maintenance snd miscellaneous

{tenms,

Yederel funds allocated to the Board for administra-~
tive sxpernses mey be used to pay sdministrative expenses in
- axcess of thome Stomized in the sppropriation bdill out of Btats
funds, including meintenancs and miscellaneous items, in the
;b;unoo of appropriate linitationn by the proper Yederal Author-
ties,

The qncation is not beforea us, and we 4o not pasa
‘upon the qusstion of whether Federal funds may be used $o pay
larger salaries than thoss designated for the Department in
Benate Bill No. i27. A
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In answer to your third guestion, $t 4is our opinion
that the Departasnt of Pubdlis Welfars, Old Age Assistance Divi-
sion, is suthorized %0 use its lllcrciion in deteraining the
amount of administrative expenses Shat should ba sxpended froa
time to time out of 8State funds 80 long as the $0tal authorized
administrative expenses out of State funds do not exeeed the
total amount allowed $0 be expended for administrative purposss
-for the biennium emding Awgust 31, 1941, (being the five per
oent limita » Subject, howsver, o the general rider appesr-
ing at the shli »f the Appropriation Bill, whieh provides:

81t 4s further provided Shat, during any thres
month perioldy mo departaent ean expend mors than one-
fourth (i) of the appropwiation made herein for:
{a) trave expenses, (») eontingent expenses, (s)
telephone and telegraph, (d4) postags, provided that
‘any unexpendsed dalances froam prsoceding quarters may
bs expended during subssquent quarters.”

_ With refersnce $o0 Ysderal funds, the Departasnt may
use its discretion in determining ¢he amount of sdministrative
sxpsnditures Shat may bs made from time %o time out of moneys
allocated and received from the Yedersl Government for that

purposs.
Yours very truly

ATTORNEY GENERAL OF TEXAS

By /s :
Os¢il C. Camnaok
Assistant
ccb:oo » ‘ .
CCC:pm AFFROVED OCT 3, 1939 APYPROVED
Opinion
ogrnld C. Mann | g;nlittuc
0.X. ATTORNEY GENERAL OF TEXAS _%_run

G.R.R.



